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ENR and EPW Democrats’  

Summary of Changes Contained in Substitute Amendment 

Division A – Committee on Environment and Public Works 

Title I – National Environmental Policy Act of 1969 

• Clarifies that the term “environmental infrastructure program or authority” means a program 

or authority of the Secretary of the Army to provide assistance to a non-federal interest for 

carrying out civil works water-related environmental infrastructure or environmental 

assistance and resource protection and development projects. 

• Expands the list of entities that can serve as a “lead agency” with respect to a proposed 

agency action to include a Tribal or state government agency that is conducting an 

environmental review of a proposed agency action pursuant to an authority that was granted 

by federal law.  

• For the definition of a “major federal action”:  

o Clarifies that projects financed by the Transportation Infrastructure Finance and 

Innovation Act or Railroad Rehabilitation and Improvement Financing programs 

are not excluded.  

o Adds exclusion for federally-funded broadband projects in a previously analyzed 

right-of-way.  

o Clarifies that extraterritorial activities are still subject to the requirements of the 

Deep Seabed Hard Mineral Resources Act.  

o Clarifies that projects to reconstruct, restore, retrofit, or replace wireline 

communications facilities are not subject to a capacity expansion cap in order to 

qualify for an exclusion. 

o Clarifies that projects funded by the Department of Transportation are not 

excluded unless the federal cost share is less than $10,000,000.  

• Clarifies that agency comments must also be carried out concurrently with the environmental 

review.   

• Clarifies that existing analysis and documentation prepared by a federal agency for a 

different but similar project can be used in an environmental review. 

• Clarifies that the head of the Army Corps of Engineers is eligible for the “no travel outside of 

duty station” provision if the Army Corps of Engineers is the agency unable to resolve a 

dispute or delay it has caused.  
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• Clarifies that the district court for the District of Columbia can serve as the ‘court of 

competent jurisdiction’ in addition to the district court where the project is located. 

• Adds a clause that nothing in BAAJA will supersede existing law that sets shorter timelines 

for completeness determinations or application decisions.   

• Clarifies that judicial review provision conditioning standing on participation in the comment 

period does not take effect for projects whose comment periods occurred before the date of 

enactment.  

• Clarifies that litigation related to NEPA claims for projects subject to the Natural Gas Act, 

projects subject to the Federal Power Act, agency regulations, or projects with no physical 

location will be heard in the D.C. Circuit; all other NEPA-related claims would be heard in 

the court of appeals for the circuit where the project is located. 

 

Subtitle B – Council on Environmental Quality  

• Adds the Federal Permitting Improvement Steering Council (FPISC) to the list of entities that 

shall be consulted on data standards.   

• Adds FPISC to the list of entities that shall be consulted on the design, testing, and build-out 

of prototype tools for environmental reviews. 

• Adds FPISC to the list of entities to submit reports to Congress on progress towards 

developing the ePermit system and the performance of each key permitting agency as 

compared to the previous year.   

 

Subtitle C – Federal Permitting Improvement 

• Clarifies that the terms “covered project”, “Dashboard”, and “Executive Director” have the 

meanings given to those terms in the FAST Act.  

• Folds the environmental review and permitting tracker, created in BAAJA, into the existing 

FAST Act dashboard. 

• Adds language that in the event that a transparency project is a covered project, the entry for 

the covered project on the dashboard will serve as the entry for the transparency tracker on 

the project, the Executive Director shall ensure that entry includes the required information, 

and no federal agency or project sponsor will be required to submit info from the tracker that 

duplicates information submitted for the Dashboard.  

• Shortens timelines set forth under Section 41007(a) of the FAST Act and stipulates that the 

shortened timelines will only apply to a claim seeking judicial review of an authorization for 

which the notice of final agency action is published in the Federal Register on or after the 

date of enactment of this Act.  

 

Title II – Clean Water Act 

 

• Clarifies that a certifying authority may deny certification if an application is incomplete. 

• Removes requirement that conditions imposed must be consistent with the requirements of 

the Federal license or permit for which the certification application was made in order to 

avoid conflicting with existing requirements under section 401(d). 

• Clarifies that it is the certifying authority that determines if the conditions are necessary to 

ensure compliance with water quality requirements. 

• Provides for a transition period for the state to develop implementing regulations to 

determine application completeness. 
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• Clarifies that a state shall notify an applicant of any missing materials required by the state, 

not just the minimum required under statute. 

• Clarifies that a waiver can satisfy the requirement under section (g)(2). 

• Clarifies the period during which the EPA administrator may exercise authority under section 

404(c) to withdraw an area from eligibility for a permit.  

• Expands the list of general permits on a nationwide basis to be maintained by the Army 

Corps to include nationwide permit 27 (Aquatic Ecosystem Restoration). 

• Clarifies that the judicial review provision conditioning standing on participation in the 

comment period does not take effect for certifications whose comment periods occurred 

before the date of enactment. 

 

Title III – Endangered Species Act of 1973 

• Clarifies that an applicant may elect for the relevant federal agency to consult with the 

Secretary rather than that State, even if that State has assumed consultation responsibilities.   

• Stipulates that if a state is not adequately executing their assumption of consultation 

responsibilities, the Secretary must end that state’s ability to assume consultation 

responsibility.     

• Clarifies that the venue provision under NEPA prevails if the biological opinion is done as 

part of NEPA. 

• Clarifies eligible activities for grants from the National Fish and Wildlife Foundation Coastal 

State Fund. 

• Clarifies reallocation rules for unused grant funding. 

• Requires timely transfer of any appropriated funds. 

• Adds H.R. 1676, “Make SWAPs Efficient Act,” which passed the House, 400 to 0. 

 

Title IV – Project Certainty 

• Provides a definition of covered project under Section 1401 such that a covered project must 

have all necessary federal authorizations and permits for construction or operation before it 

can be eligible for relief under this section. 

• Expands the definition of “Federal authorization or permit” to include any variance, 

departure, or determination that is necessary to construct or operate a project.  

• Changes “full” capacity to “normal” capacity. 

• Adds “vacate,” “remand,” and “reopen” to the list of things a federal agency may only do 

during certain enumerated circumstances. 

• Adds harms to “human health” and “the environment” to the list of harms justifying agency 

action against a permit or project. 

• Clarifies that agency action is justified against a permit or project pursuant to applicable law 

or regulation. 

• Adds the District Court for the District of Columbia in addition to a United States district 

court in which the project is at least partially located as an available venue for litigation. 

• Clarifies that if the original judge is no longer sitting in the same district, a different judge 

from the same district shall hear litigation under this section. 

• Strikes “clear and convincing evidence” from the standard of review. 
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• Adds a savings clause that stipulates that nothing in the “Relief” subparagraph limits or 

supersedes any existing equitable authority of a court to grant any available form of 

temporary or injunctive relief against the federal department or agency 

• Requires proof of bad faith before a covered project sponsor can obtain additional damages 

under subsection (d)(i)(V). 

• Clarifies that the relief offered in this section does not supersede existing equitable relief or 

have an effect on a litigant’s ability to demonstrate the irreparable harm necessary for an 

injunction. 

• Modifies the special rule applicable to the projects that have already had agency actions 

taken against them enjoined by a court so that agencies may take no further action against 

them without first obtaining a court order. 

• Adds a requirement that conditions settlements on court approval and requires that any funds 

in a settlement go towards the construction of the covered project at issue. 

• Adds a savings clause that nothing in section 1401 limits or modifies any authority under any 

applicable law, compact, or treaty. 

• In section 1402, changes the comparative baseline from five years to ten years.  

• Changes “improper” denial to “bad faith” denial. 

• Adds the District Court for the District of Columbia in addition to a United States district 

court in which the project is at least partially located as an available venue for litigation. 

• Adds evidence of a pattern of bad faith denials to prima facie evidence. 

• Adds the ability of the government to rebut the evidence presented and offer a lawful reason 

for the observed pattern of disparate treatment. 

• Limits the opportunity for remedy under this section to applicants that can prove their ability 

to construct the project in question as well as other projects for which the applicant has 

sought federal authorizations or permits.  

• Replaces force majeure with impossibility as an allowable reason to not build a project for 

which one has received damages under this section. 

• Adds a requirement that conditions settlements on court approval and requires that any funds 

in a settlement go towards the construction of the covered project at issue. 

• In 1403, the one-year timeline for non-NEPA projects is brought over from 1402 and 

clarified that it starts from the date the last application is submitted. 

• Provides an exception to this timeline for rehearings. 

• Adds the district court for the District of Columbia as an available venue. 

 

Title V – Nuclear Energy 

• Adds H.R. 5549, Efficient Nuclear Licensing Hearings Act. Identical to S. 1757. Passed 

Energy & Commerce unanimously; on the House suspension calendar for Monday, 

November 9.  

• Adds H.R. 9612, American Enrichment Deployment Act, modified to include the public 

notice requirements from Lummis/Kelly related bill S. 5249. Passed Energy & Commerce 

unanimously; on the House suspension calendar for Monday, November 9. 

• Adds H.R. 9614, NRC Staff Pay Alignment Act. Passed Energy & Commerce unanimously; 

on the House suspension calendar for Monday, November 9. 

• Adds H.R.9084 - Department of Energy Nuclear Transparency Act. Passed Energy & 

Commerce unanimously; on the House suspension calendar for Monday, November 9. 
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• Clarifies that the deadlines in the NEPA title do not apply to nuclear energy projects. 

 

Title VI  - Other Environmental Matters 

• Adds S. 5045, Wildfire Emissions Prevention Act. Passed Senate without amendment by 

Unanimous Consent on September 29, 2026. 

• Adds H.R. 8739, Brownfields Revitalization for a Better Tomorrow Act, but includes 

authorization levels from Senate companion. 

 

Division B – Committee on Energy and Natural Resources 

 

Title I – Electric Transmission 

• Includes Tribal governments as an “affected landowner,” for purposes of transmission 

permitting.  

• Clarifies that for grid expansion and pipeline activities, a covered area for the purposes of a 

non-major federal action would be no more than ¼ mile in overall width for both sides. 

• Adds to the definition of “exempt transmitting utility” for purposes of transmission 

permitting and planning to more clearly exclude municipal power and electrical cooperatives.  

• Puts Tribal participation in transmission planning on equal footing with states.   

• Clarifies that a state’s public utility commission has the authority to ask the Federal Energy 

Regulatory Commission (FERC) to investigate local utility projects.  

• Makes consolidated planning processes applicable to regional transmission organizations and 

independent system operators only (i.e., not the Southeast or West—outside of 

California/CAISO). 

• Provides a ceiling on distributed energy resources that qualify for a VPP of not more than 5 

megawatts—to prevent large, behind the meter, sources from qualifying. 

• Enforces “must offer” rules on generators to provide power when called upon.  

• Ensures that collective bargaining agreements remain for power marketing administration 

employees. 

• Clarifies FERC’s jurisdiction over the corporate governance of transmission organizations. 

• Clarifies FERC’s authority relating to civil penalties under the Natural Gas Act, making the 

procedures consistent with FERC’s authorities under the Federal Power Act.  

• Adds S. 5645, which establishes a Data Center Community Assistance Program at the 

Department of Energy to provide State, local, and Tribal governments, on request, with 

technical assistance on the potential energy, water, infrastructure, economic, and other 

community impacts associated with data center development (Curtis/Blunt Rochester). 

 

Title II – Energy Permitting  

 

• Removes record of decision from the definition of environmental document under NEPA for 

the purposes of the section on Accelerating Claims.  

• Replaces the section on Rights-of-Way Across Indian Land with the Senate Indian Affairs 

Committee-passed version of the Unlocking Native Land and Opportunities for Commerce 

and Key Economic Developments Act (S. 3383). 
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• Makes a technical edit in the section on Hardrock Mining Mill Sites to correct a reference to 

the section establishing the Hardrock Mine Fund.  

• Strikes “at least 30 days” ahead of the requirement that a party wishing to conduct casual use 

provide notice of intent to the Sectary before the start of those activities in the section on 

Geothermal Observation Test Projects. 

• Adds circumstances in which federal drilling permits are not required in the section on No 

Federal Permit Required for Geothermal Activities on Certain Land: if the well is located on 

non-federal land overlying non-federal mineral estate but a portion of the wellbore enters and 

produces from the federal mineral estate or simply traverses the federal mineral estate. Also 

clarifies notification requirements in that section. 

• Adds a citation to Title V of the Federal Land Policy and Management Act (FLPMA) and 

makes a technical correction to a citation under the Mineral Leasing Act in the section on 

NEPA Review that exempts geothermal activities on public lands from NEPA review.  

• Corrects a section number in the Section on Micro Hydrokinetic Energy Projects.  

• Strikes a section on the Northwest Power and Conservation Council.  

• Fixes a typo in the section on Offshore Energy Transmission.  

 

Title III – Historic Preservation 

• Strikes the definition of property of traditional religious or cultural importance. 

• Requires written notice to a tribe if the Secretary of the Interior finds a Tribal Historic 

Preservation Office (THPO) program is not in compliance with program requirements. 

• Strikes the provision requiring the Secretary of the Interior to assume the duties of a THPO if 

a THPO program is not compliant.  

• Adds a provision allowing non-compliant THPOs to use a corrective action process to bring 

the program into compliance. 

• Delays any withholding of grants or other funding to THPOs until two years of continued 

non-compliance with program requirements after implementation of a corrective action plan.  

• Clarifies that THPO program compliance activities do not relieve any agency of the 

requirement to consult with an Indian tribe under 302706(b) of the National Historic 

Preservation Act. 

• Requires the Department of the Interior to provide technical assistance, training, and support 

to THPOs. 

• Clarifies that Federal Highway Administration projects are subject to section 106 

requirements even if the only federal nexus for the project is a formula grant implemented by 

a state. 

• Adds additional allowance for “routine” projects to be excluded from section 106 

consideration if they do not diminish the historic integrity of a historic property.  

• Codifies in statute the current regulatory language that excludes from section 106 review 

undertakings that are of a type of activity that does not have the potential to cause adverse 

effects on historic properties.  
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• Adds a requirement that, if an undertaking is governed by a program alternative, the agency 

shall proceed in accordance with the program alternative.  

• Expands original requirement that the federal agency considering the undertaking solicit 

information, discuss that information, and incorporate that information into a report on the 

area of potential effects and the identification of historic properties with the area of potential 

effects, to now also include whether there are any adverse effects on those historic properties. 

The federal agency must prepare a report including those elements and incorporating 

information from SHPOS, THPOs, Indian tribes, Native Hawaiian organizations, local 

governments, and project, activity, or program applicants. 

• Requires consultation with SHPOS, THPOs, Indian tribes, Native Hawaiian organizations, 

local governments, and project, activity, or program applicants on the report, including the 

area of potential effect, the identification of historic properties, the determination of adverse 

effects, and any actions to avoid, minimize, or mitigate those adverse effects. 

• Removes the requirement for SHPOs and THPOs to spend 50 percent of their time on a 

specific project if a deadline is missed.  

• Adds deadlines for courts to act on complaints related to a federal agency missing section 

106 deadlines. 

• Extends the deadline from 30 days to 45 days for substantive objections to be provided after 

the report is provided to consulting parties. 

• Removes the provision allowing the Advisory Council on Historic Preservation to consult or 

sign an agreement in lieu of an Indian tribe or Native Hawaiian Organization. 

• When there is both a federal and state or Tribal programmatic agreement governing an 

undertaking, allows the SHPO or THPO to choose the federal programmatic agreement over 

the state or Tribal programmatic agreement. 

• Removes requirement for comments to be “unique” to establish standing. Replaces it with 

language that excludes form letter comments from establishing standing. 

• Changes language for the Historic Preservation Fund (HPF) to ensure the funding will 

continue to flow into the HPF and be appropriated at the discretion of the Appropriations 

Committee annually.   

• Adds an exemption from the Freedom of Information Act for information included in a 

Tribal database established under the new Historic Preservation Fund grant program. 


